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CAFC Upholds Commerce Depart-
ment on Subsidy Tying Issue

Inland Steel Industries, Inc. v. United
States, Nos. 98-1268, -1269, —-1286,
188 F3d 1367 (Fed. Cir. 1999).

The Court of Appeals for the Federal
Circuit (CAFQC) has issued its decision
in the appeals arising out of the Com-
merce Department’s 1993 countervail-
ing duty (CVD) determination on
Certain Carbon Steel Products from
France. The CAFC upheld Commerces
1993 determination in all respects and
left intact a large (15.13 percent ad
valorem) countervailing duty on ship-
ments of corrosion-resistant steel from
France. The decision represents a sig-
nificant victory for Commerce and for
the domestic steel industry, which
helped the U.S. government defend
several important CVD methodologies
that had been challenged by Usinor
(the French respondent).

The CAFC affirmed Commerce’s
decision that debt-to-equity conver-
sions in 1986 and 1988 totaling over
FF 35 billion were countervailable.
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The French government had loaned
money to Usinor in exchange for
instruments bearing a clear repay-
ment obligation but only minimal
interest rates and fuzzy repayment
schedules linked to improvements in
Usinor’s profitability.

Usinor argued that the cancellation
of these instruments in exchange for
common stock in 1986 and 1988
conferred no benefit, as the loans
were at that point unlikely to be
repaid and in any event bore minimal
interest rates. In effect, Usinor argued,
these were not loans at all but infu-
sions from the outset. If this position
had prevailed, either at the agency or
on appeal, it would have dramatically
reduced, if not eliminated, the coun-
tervailing duty. Commerce, however,
concluded that the instruments in
question were indeed loans and that
the write-off of a government loan—
even a contingent one-—confers a
benefit in the face amount of the debt
forgiven. (This approach has since
been codified in Commerce’s Final
Rules.) The Court of International
Trade (CIT) upheld Commerce’s
approach as being supported by sub-
stantial evidence in the record and
otherwise in accordance with the law,
and the CAFC affirmed.

The CAFC also affirmed Com-
merce’s decision to “tie” the benefits of
the French government subsidies to
French steel (rather than spreading
them over Usinors worldwide produc-
tion and thereby significantly diluting
the subsidy margins). This “sales
denominator” issue had been an extra-
ordinarily contentious one during the
agency proceedings and on appeal.
Usinor had argued that the large finan-
cial infusions in question automatical-
ly benefited the recipients worldwide
operations, and that in any event there
was evidence in the record showing
that the benefit flowed equally
throughout the multinational Usinor
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group without regard to national bor-
ders. Petitioners countered that (1) it
was wholly implausible that a govern-
ment would subsidize production in a
foreign country to protect jobs of for-
eign workers; (2) any benefits allocat-
ed to production in a third country
would have to be considered counter-
vailable in a case filed with respect to
that country; (3) Commerce’s unwill-
ingness to countervail third-govern-
ment subsidies necessarily forced it to
tie domestic subsidies to domestic
production, lest it fail to offset the “net
subsidy” as required by the statute;
and (4) the record evidence (including
the Mitterrand government'’s “Steel
Plan” under which the subsidies were
bestowed) plainly showed a tie to
French production in any event.
Commerce ultimately held—first
during the investigation, then in a
remand investigation ordered by
CIT—that (1) domestic subsidies
should as a general matter be rebut-
tably presumed to be tied to domestic
production; and (2) Usinor had failed,
in the evidence it placed on the
record, to rebut the presumption.
After the CIT upheld Commerce’s
remand determination, Usinor ap-
pealed the issue (along with the loan
forgiveness issue described above) to
the CAFC. The CAFCs decision vindi-
cating Commerce not only preserved
the subsidy margin on French steel but
also cemented a domestic tying ap-
proach—now codified in Commerce’s
Final Rules—which will affect subsidy
margins in all CVD cases involving
respondent companies with multina-
tional production. (In a related case
arising out of 1993 CVD determination
on Certain Lead and Bismuth Carbon
Steel Products from France, the CAFC
reversed a judgment by a different CIT
judge who had forced Commerce to
spread these same subsidies over Usi-
nors worldwide production. Usinor v.
United States, Nos. 98-1230, 1259.)
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The domestic steel producers’
appeals, through which they had
sought to increase the CVD rate,
involved a specificity determination
by Commerce and Commerce’s choice
of benchmark and discount rates.

The appellate proceedings arising
out of this 1993 countervailing duty
order concluded just in time for the
initiation of the first five-year “sunset”
review of that order. In the interim,
successful CVD cases have been filed
against Usinors U.S.-bound exports
of Stainless Steel Sheet and Strip in Coils
and Certain Cut-to-Length Carbon
Quality Steel Plate.

Submitted by

John Magnus

Dewey Ballantine LLP

Washington, D.C.
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